Politica Internacional
e Geopolitica

a reconfiguracao do mundo no
seculo XXi

INSTITUTO CULTURAL

D. ANTONIO FERREIRA GOMES
José Pedro Teixeira Fernandes
SESSAO N°2

13/10/2021



‘ PARTE | - TEMA PRINCIPAL



O que € a soberania do Estado? (1)

[FONTE: Encyclopaedia Britannica]

Sovereignty

politics

Sovereignty, in political theory, the
ultimate overseer, or authority, in the
decision-making process of the state
and in the maintenance of order. The
concept of sovereignty—one of the most
controversial ideas in political science
and international law—is closely related
to the difficult concepts of state and AR
government and of independence and  Seeall media

democracy. Derived from the Latin See all facts and data =
superanus through the French souveraineté, the term was originally
understood to mean the equivalent of supreme power. However, its
application in practice often has departed from this traditional meaning.
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History

In 16th-century France Jean Bodin (1530-96) used the new concept of
sovereignty to bolster the power of the French king over the rebellious
feudal lords, facilitating the transition from feudalism to nationalism. The
thinker who did the most to provide the term with its modern meaning was
the English philosopher Thomas Hobbes (1588-1679), who argued that in
every true state some person or body of persons must have the ultimate
and absolute authority to declare the law; to divide this authority, he held,
was essentially to destroy the unity of the state. The theories of the
English philosopher John Locke (1632-1704) and the French philosopher
Jean-Jacques Rousseau (1712-78)—that the state is based upon a formal
or informal compact of its citizens, a social contract through which they
entrust such powers to a government as may be necessary for common

protection—led to the development of the doctrine of popular sovereignty
that found expression in the American Declaration of Independence in
1776. Another twist was given to this concept by the statement in the
French constitution of 1791 that “Sovereignty is one, indivisible,
unalienable and imprescriptible; it belongs to the Nation; no group can
attribute sovereignty to itself nor can an individual arrogate it to himself.”
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[FONTE: Encyclopaedia Britannica. Foto: Thomas Hobbes]

Thus, the idea of popular sovereignty exercised primarily by the people
became combined with the idea of national sovereignty exercised not by
an unorganized people in the state of nature, but by a nation embodied in
an organized state. In the 19th century the English jurist John Austin
(1790-1859) developed the concept further by investigating who
exercises sovereignty in the name of the people or of the state; he
concluded that sovereignty is vested in a nation's parliament. A
parliament, he argued, is a supreme organ that enacts laws binding upon
everybody else but that is not itself bound by the laws and could change
these laws at will. This description, however, fitted only a particular system
of government, such as the one that prevailed in Great Britain during the
19th century.




O que e a soberania do Estado? (4)

[FONTE: Encyclopaedia Britannica]

Austin’s notion of legislative sovereignty did not entirely fit the American
situation. The , the fundamental law of
the federal union, did not endow the national legislature with supreme
power but imposed important restrictions upon it. A further complication
was added when the Supreme Court of the United States asserted
successfully in Marbury v. Madison (1803) its right to declare laws
unconstitutional through a procedure called judicial review. Although this
development did not lead to judicial sovereignty, it seemed to vest the
sovereign power in the fundamental document itself, the Constitution. This
system of constitutional sovereignty was made more complex by the fact
that the authority to propose changes in the Constitution and to approve
them was vested not only in Congress but also in states and in special
conventions called for that purpose. Thus, it could be argued that
sovereignty continued to reside in the states or in the people, who
retained all powers not delegated by the Constitution to the United States
or expressly prohibited by the Constitution to the states or the people
(Tenth Amendment). Consequently, the claims by advocates of states’
rights that states continued to be sovereign were bolstered by the
difficulty of finding a sole repository of sovereignty in a complex federal
structure; and the concept of dual sovereignty of both the union and the
component units found a theoretical basis. Even if the competing theory
of popular sovereignty—the theory that vested sovereignty in the people
of the United States—was accepted, it still might be argued that this
sovereignty need not be exercised on behalf of the people solely by the
national government but could be divided on a functional basis between
the federal and state authorities.
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Another assault from within on the doctrine of state sovereignty was made
in the 20th century by those political scientists (e.g., Léon Duguit, Hugo
Krabbe, and Harold J. Laski) who developed the theory of pluralistic

sovereignty (pluralism) exercised by various political, economic, social,
and religious groups that dominate the government of each state.
According to this doctrine, sovereignty in each society does not reside in
any particular place but shifts constantly from one group (or alliance of
groups) to another. The pluralistic theory further contended that the state
is but one of many examples of social solidarity and possesses no special
authority in comparison to other components of society.
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Although the doctrine of sovereignty has had an important impact on
developments within states, its greatest influence has been in the
relations between states. The difficulties here can be traced to Bodin's
statement that sovereigns who make the laws cannot be bound by the
laws they make (majestas est summa in cives ac subditos legibusque
soluta potestas). This statement has often been interpreted as meaning
that a sovereign is not responsible to anybody and is not bound by any
laws. However, a closer reading of Bodin's writings does not support this
interpretation. He emphasized that even with respect to their own citizens,
sovereigns are bound to observe certain basic rules derived from the
divine law, the law of nature or reason, and the law that is common to all
nations (jus gentium), as well as the fundamental laws of the state that

determine who is the sovereign, who succeeds to sovereignty, and what
limits the sovereign power. Thus, Bodin's sovereign was restricted by the
constitutional law of the state and by the higher law that was considered
as binding upon every human being. In fact, Bodin discussed as binding
upon states many of those rules that were later woven into the fabric of
international law. Nevertheless, his theories have been used to justify
absolutism in the internal political order and anarchy in the international
sphere.
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During the 20th century important restrictions on the freedom of action o
states began to appear. The Hague conventions of 1899 and 1907
established detailed rules governing the conduct of wars on land and at
sea. The Covenant of the League of Nations, the forerunner of the United
Nations (UN), restricted the right to wage war, and the Kellogg-Briand
Pact of 1928 condemned recourse to war for the solution of international
controversies and its use as an instrument of national policy. They were
followed by the UN Charter, which imposed the duty on member states tc
“settle their international disputes by peaceful means in such a manner
that international peace and security, and justice, are not endangered”
and supplemented it with the injunction that all members “shall refrain in
their international relations from the threat or use of force” (Article 2).

However, the Charter also stated that the UN is “based on the principle of
sovereign equality of all its Members."
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Divided sovereignty

The concept of absolute, unlimited sovereignty did not last long after its

adoption, either domestically or internationally. The growth of democracy
imposed important limitations upon the power of the sovereign and of the
ruling classes. The increase in the interdependence of states restricted
the principle that might is right in international affairs. Citizens and
policymakers generally have recognized that there can be no peace
without law and that there can be no law without some limitations on
sovereignty. They started, therefore, to pool their sovereignties to the
extent needed to maintain peace and prosperity—e.g., the North Atlantic
Treaty Organization (NATO), the World Trade Organization (WTQO), and the
European Union (EU)—and sovereignty was increasingly exercised on
behalf of the peoples of the world not only by national governments but
also by regional and international organizations. Thus, the theory of
divided sovereignty, first developed in federal states, began to be
applicable in the international sphere.

10
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[FONTE: Unido Europeia]

TRATADO DA UNIAO EUROPEIA

(VERSAO CONSOLIDADA)

* X %
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TITULO 1
DISPOSICOES COMUNS

Artigo 1.°
(ex-artigo 1.° TUE) (})

Pelo presente Tratado, as ALTAS PARTES CONTRATANTES instituem entre si uma UNIAO EUROPEIA,
adiante designada por "Unido", a qual os Estados-Membros atribuem competéncias para atingirem os
seus objetivos comuns.

O presente Tratado assinala uma nova etapa no processo de criagdo de uma unido cada vez mais
estreita entre os povos da Europa, em que as decisGes serdo tomadas de uma forma tdo aberta quanto
possivel e ao nivel mais préximo possivel dos cidadios.

A Unido funda-se no presente Tratado e no Tratado sobre o Funcionamento da Unido Europeia (a
seguir designados "os Tratados"). Estes dois Tratados tém o mesmo valor juridico. A Unido substitui-
-se e sucede a Comunidade Europeia.

12
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[FONTE: Unido Europeia]

Artigo 4.°

1. Nos termos do artigo 5.°, as competéncias que ndo sejam atribuidas a Unido nos Tratados
pertencem aos Estados-Membros.

2. A Unido respeita a igualdade dos Estados-Membros perante os Tratados, bem como a respetiva
identidade nacional, refletida nas estruturas politicas e constitucionais fundamentais de cada um deles,
incluindo no que se refere a autonomia local e regional. A Unido respeita as fungdes essenciais do
Estado, nomeadamente as que se destinam a garantir a integridade territorial, a manter a ordem
publica e a salvaguardar a seguranca nacional. Em especial, a seguranca nacional continua a ser da
exclusiva responsabilidade de cada Estado-Membro.

3.  Em virtude do principio da cooperagio leal, a Unido e os Estados-Membros respeitam-se e
assistem-se mutuamente no cumprimento das missdes decorrentes dos Tratados.

Os Estados-Membros tomam todas as medidas gerais ou especificas adequadas para garantir a
execucdo das obrigacdes decorrentes dos Tratados ou resultantes dos atos das institui¢des da Unido.

Os Estados-Membros facilitam a Unido o cumprimento da sua missdo e abstém-se de qualquer
medida suscetivel de por em perigo a realizacdo dos objetivos da Unido.

13
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[FONTE: Unido Europeia]

Projecto de

TRATADO
QUE ESTABELEGCE UMA

CONSTITUICAO
PARA A EUROPA
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Artigo I-5.°
Relagdes entre a Unido e os Estados-Membros

1. A Unido respeita a igualdade dos Estados-Membros perante a Constitui¢do, bem como a
respectiva identidade nacional, reflectida nas estruturas politicas e constitucionais fundamentais de
cada um deles, incluindo no que se refere a autonomia local e regional. A Unido respeita as fungdes
essenciais do Estado, nomeadamente as que se destinam a garantir a integridade territorial, a manter a
ordem publica e a salvaguardar a seguranca nacional.

2. Em virtude do principio da cooperagdo leal, a Unido e os Estados-Membros respeitam-se e
assistem-se mutuamente no cumprimento das missdes decorrentes da Constituicdo.

Os Estados-Membros tomam todas as medidas gerais ou especificas adequadas para garantir a
execucdo das obrigacdes decorrentes da Constituicdo ou resultantes dos actos das instituicdes da

Uniao.

Os Estados-Membros facilitam a Unido o cumprimento da sua missdo e abstém-se de qualquer
medida susceptivel de por em perigo a realizacdo dos objectivos da Unido.

Artigo 1-6.°
Direito da Unido

A Constituicdo e o direito adoptado pelas instituicdes da Unido, no exercicio das competéncias que
lhe sdo atribuidas, primam sobre o direito dos Estados-Membros.

15
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[FONTE: Klaus-Dieter Borchardt, O ABC do Direito da Unido Europeia, 2016]

* *
o1

da Unido
Europeia

Prof. Dr. *
Klaus-Dieter Borchardt _

Dezembro 2016
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[FONTE: Klaus-Dieter Borchardt, O ABC do Direito da Unido Europeia, 2016]

O primado do direito da Unido sobre o direito nacional

A aplicabilidade direta de uma norma da Unido suscita uma outra questao
igualmente fundamental: o que acontece quando uma disposicao do direito
da Unido, que estabelece direitos e obrigaces diretamente para os cidadaos
da UE, é incompativel no seu contel’do com uma norma de direito nacional?

Tal conflito apenas se resolve se uma das duas ordens juridicas prevalecer
sobre a outra. O direito escrito da Unido Europeia ndo contém qualquer
disposicao clara nesta matéria. Em nenhum dos Tratados existe uma regra
que determine se é o direito da UE que deve ceder ou se é o direito nacional.
O conflito entre estes dois direitos s pode ser resolvido na medida em que
seja dado ao direito da Unido o primado sobre o direito nacional e, assim,
todas as disposicdes nacionais que se afastem de uma disposicdao da UE
sejam esquecidas e esta ocupe o seu lugar nas ordens juridicas nacionais.
Doutro modo, o que restaria do direito da Unido se o pretendéssemos su-
bordinar ao direito nacional? Quase nada! As disposicdes da Unido podiam
ser anuladas por qualquer lei nacional e, assim, estaria igualmente exclui-
da a sua aplicacao uniforme em todos os Estados-Membros. Outra conse-

quéncia seria a impossibilidade de a UE cumprir as tarefas que lhe foram
17
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[FONTE: Klaus-Dieter Borchardt, O ABC do Direito da Unido Europeia, 2016]

cometidas pelos Estados-Membros. O funcionamento da Unido seria posto
em causa e a construcao de um sistema comum de direito europeu, porta-
dor de grandes esperancas, estaria definitivamente comprometida.

Um problema desta natureza nao existe nas relacdes entre direito interna-
cional e direito nacional. Uma vez que o direito internacional deve ser inte-
grado ou transposto para o direito interno para poder fazer parte da ordem
juridica de um pais, a questao do primado resolve-se exclusivamente na
base do direito interno. Consoante o lugar que o direito nacional reconhece
ao direito internacional, este ultimo pode exercer a sua primazia sobre o di-
reito constitucional, ser colocado entre o direito constitucional e o direito
comum ou ao mesmo nhivel que o direito comum. As relacdes ao mesmo
nivel entre a legislacao internacional integrada ou transposta e a legislacao
nacional regem-se pelo principio do primado das disposic6es mais recentes
sobre as mais antigas (lex posterior derogat legi priori). Estas disposicdes
nacionais que regem os conflitos entre normas juridicas ndao se aplicam,
em contrapartida, a relacao entre direito da Unido e direito nacional, ja que
aquele ndo é parte integrante da ordem juridica nacional. Em consequéncia,
qualquer conflito entre a legislacdo da Unido e a legislacao nacional deve
ser exclusivamente resolvido com base na ordem juridica da UE. 18
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Foi de novo o Tribunal de Justica que, prevendo estas consequéncias, impds
o principio do primado do direito da UE sobre o direito nacional, fazendo-o,
no entanto, com a resisténcia de alguns Estados-Membros. Dotou, assim,
a ordem juridica da UE de uma segunda trave-mestra, depois da aplicabili-
dade direta, que a transformou definitivamente num edificio sdlido.

No ja mencionado acordao «Costa vs. ENEL», o Tribunal de Justica formulou
duas consideracfes muito significativas no tocante as relacdes entre o di-
reito da Unido e o direito nacional:

Primeiro: os Estados-Membros transferiram de forma definitiva para
uma Comunidade, por eles criada, certos direitos soberanos, e medidas
unilaterais posteriores seriam incompativeis com o conceito de direito
da Uniao Europeia.

Segundo: o Tratado estabelece como principio fundamental que um
Estado-Membro ndo pode pdr em causa a particularidade que tem

o direito da UE de se impor uniforme e completamente no conjunto

da Unido.
19
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[FONTE: Acordao Costa vs Enel, 15/7/1964]

ACORDAO DO TRIBUNAL DE JUSTICA
15 de Julho de 1964 *

No processo 6/64,

que tem por objecto um pedido dirigido ao Tribunal de Justica, nos termos do
artigo 177.° do Tratado CEE, pelo Giudice conciliatore de Mildo, destinado a obter,
no litigio pendente neste 6rgao jurisdicional entre

Flaminio Costa

ENEL (Ente nazionale energia elettrica, impresa gid della Edison Volta),

uma decisdo a titulo prejudicial sobre a interpretagio dos artigos 102.°, 93.°, 53.°
e 37.° do referido Tratado,

O TRIBUNAL DE JUSTICA,

composto por: A. M. Donner, presidente, Ch. L. Hammes e A. Trabucchi, presiden-
tes de secgdo, L. Delvaux, R. Rossi, R. Lecourt e W. Strauf, juizes,

advogado-geral: M. Lagrange
secretdrio: A. Van Houte 20
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Fundamento baseado na obrigagdo de o juiz aplicar a lei interna

O Governo italiano suscitou a questao da «inadmissibilidade absoluta» do pedido do
Giudice conciliatore, por o 6rgdo jurisdicional nacional, obrigado a aplicar uma lei
interna, ndo poder invocar o artigo 177.°

Diversamente dos tratados internacionais ordinarios, o Tratado CEE institui uma ordem
juridica prépria que é integrada no sistema juridico dos Estados-membros a partir
da entrada em vigor do Tratado e que se impde aos seus Orgdos jurisdicionais
nacionais.

Efectivamente, ao instituirem uma Comunidade de durag¢io ilimitada, dotada de ins-
tituicdes proprias, de personalidade, de capacidade juridica, de capacidade de re-
presentacao internacional e, mais especialmente, de poderes reais resultantes de
uma limitagdo de competéncias ou de uma transferéncia de atribui¢des dos Estados
para a Comunidade, estes limitaram, ainda que em dominios restritos, os seus di-
reitos soberanos e criaram, assim, um corpo de normas aplicivel aos seus nacionais
e a si proprios.

Esta integragdo, no direito de cada Estado-membro, de disposi¢cbes provenientes de
fonte comunitiria e, mais geralmente, os termos e o espirito do Tratado tém por
corolario a impossibilidade, para os Estados, de fazerem prevalecer, sobre uma ordem
juridica por eles aceite numa base de reciprocidade, uma medida unilateral poste-
rior que ndo se lhe pode opor.

Com efeito, a eficicia do direito comunitirio ndo pode variar de um Estado para
outro em fungdo de legislagido interna posterior, sem colocar em perigo a realizagao
dos objectivos do Tratado referida no artigo 5.°, segundo parigrafo, € sem provocar
uma discriminagdo proibida pelo artigo 7.° 21
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JOURNAL ARTICLE
Preview Lawyers, Judges, and the
Making of a Transnational
Constitution

Eric Stein
LAWYERS, JUDGES, AND THE MAKING OF A The American Journal
TRANSNATIONAL CONSTITUTION of International Law

Vol. 75, No. 1 (Jan.
1981), pp. 1-27 (27

Tucked away in the fairyland Duchy of Luxembourg and blessed, until pages)
recently, with benign neglect by the powers that be and the mass media, Published By:
the Court of Justice of the European Communities has fashioned a con-
stitutional framework for a federal-type structure in Europe. From its
inception a mere quarter of a century ago, the Court has construed Press
the European Community Treaties in a constitutional mode rather than
employing the traditional international law methodology. Proceeding from
its fragile jurisdictional base, the Court has arrogated to itself the ultimate https://doi.org/10.2307/2201413
authority to draw the line between Community law and national law. https://www.jstor.org/stable/2201413
Moreover, it has established and obtained acceptance of the broad principle
of direct integration of Community law into the national legal orders of the
mcmbc.r states and of the supremacy ofCommu.niTy law w‘ilhin its limited but Cite this ltem
expanding area of competence over any conflicting national law.

The European judicial process, characterized by a symbiotic relationship
between national courts and the Court of Justice, is a complex dialectic
process—even more intricate than that of a divided-power national judicial Read and download
system such as in a federation. A great variety of participants interact in a Log in through your school or library
number of fora, but the dominant groups are clearly the legal elite:

1. The judges of the Court of Justice, acting as a collegium.!

2. The Advocates General of the Court, “officers of the Court™ assigned
the principal task of stating in a public session their personal, independent
opinion for the benefit of the Court, not unlike the Commissaires du
Gouvernement at the French Conseil d’Etat.

3. The Legal Service of the executive Commission of the Communities,
headed by the Director General, which determines the position of the
Commission as plaintiff, defendant, or “amicus curiae” before the Court.*

4. The Legal Counsel and Director General at the Council of Ministers
with his staff, performing corresponding tasks for the ministers and for the
complex committee system under the Committee of the Permanent
Representatives.

5. Lawyers in the national ministries and other offices of the member
states, who advise their governments, and in effect formulate the positions

By Eric Stein*

Cambridge University

Alternate access options
For independent researchers

* Of the Board of Editors. I wish toacknowledge with appreciation the research assistance of
Sabine Hackspiel, Cologne University, LLM University of Michigan

A version of this article was prepared as a contribution to a volume in honor of Prof. Dr.
Konrad Zweigert, Director of the Max Planck Institute for Foreign and Private International
Law in Hamburg.

' No dissenting or other separate opinions are allowed.

# On the use of the term “amicus curiae” in this paper, see the penultimate paragraph of note 3

nfra. 2 2
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[FONTE: EUR-Lex]

- FUR-Lex

Glossario das sinteses

ABCDEFGHIJLMNOPQRSTU

ACERVO COMUNITARIO

0 acervo da Uniao Europeia (UE) constitui a base comum de direitos e obrigagdes que vinculam todos os paises da UE enquanto
membros da Unido Europeia. Estd em constante evolugao e engloba:

o teor, os principios e os objetivos politicos dos Tratados;

a legislagao adotada em aplicagao dos Tratados e a jurisprudéncia do Tribunal de Justi¢a da UE;
as declaragoes e as resolugoes adotadas no quadro da UE;

os atos adotados no ambito da Politica Externa e de Seguranga Comum;

os atos aprovados no quadro dos dominios da Justiga e Assuntos Internos;

os acordos internacionais concluidos pela UE e os acordos concluidos entre os paises da UE nos dominios de atividade da UE.

Antes de aderirem a UE, os paises candidatos s@o obrigados a aceitar este acervo. As derrogagoes sao excecionais e de ambito
limitado. Os paises candidatos tém a obrigagao de incorporar o acervo na respetiva ordem juridica nacional até a data da sua adesao
efetiva a UE e deverao passar a aplica-lo a partir dessa data.

23
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[FONTE: Klaus-Dieter Borchardt, O ABC do Direito da Unido Europeia, 2016]

Resulta destas consideracées que o direito da Unido, criado por forca dos
poderes previstos nos Tratados, detém o primado sobre toda e qualquer nor-
ma juridica de direito nacional a ele contraria. Prevalece ndo so6 sobre a le-
gislacdo nacional anterior, mas também sobre atos legislativos ulteriores.

Em sintese, o Tribunal de Justica, quando proferiu o acérdao Costa vs. ENEL,
ndo pds em causa a nacionalizacdo do setor da eletricidade em Itdlia, mas es-
tabeleceu sem equivoco o primado do direito da Unido sobre o direito nacional.

A consequéncia juridica deste principio do primado é que, em caso de confli-
to entre leis, a disposicdo nacional contraria a disposicdo da UE deixa de ser
aplicdvel e ndo podem ser introduzidas novas disposicdes de direito interno
contrarias a legislacdo da Unido.

O Tribunal de Justica manteve-se fiel a estes principios na sua jurispru-
déncia posterior. Num ponto, contudo, desenvolveu-a. Assim, embora no
acérdao supracitado o Tribunal de Justica se tenha apenas pronunciado
em relacdo ao primado do direito da Unido Europeia sobre as leis nacionais,
afirmou também o principio do primado do direito da UE nas relag6es entre
este ultimo e o direito constitucional nacional. Embora no inicio hesitassem,
os tribunais nacionais acabaram por seguir, no essencial, a interpretacao
do Tribunal de Justica. Nos Paises Baixos, onde a constituicdo reconhece
expressamente o principio do primado do direito da Unido Europeia sobre

o direito nacional (artigos 65.2 a 67.2), nunca poderiam surgir dificuldades.
24
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[FONTE: Klaus-Dieter Borchardt, O ABC do Direito da Unido Europeia, 2016]

Nos outros Estados-Membros, os drgdos jurisdicionais nacionais reconhe-
ceram igualmente este principio face as legislacdes nacionais. Em contra-
partida, os tribunais constitucionais da Republica Federal da Alemanha e da
Republica Italiana comecaram por ndo aceitar o principio do primado do
direito da UE sobre o direito constitucional interno, em especial no que se
refere a garantias nacionais em matéria de direitos fundamentais. Apenas
admitiram esse primado quando a protecdo dos direitos fundamentais na
ordem juridica da UE tinha atingido um nivel correspondente, no essencial,
a0 que consagram as constituicdes nacionais. No entanto, subsistem as
reservas do Tribunal Constitucional da Republica Federal da Alemanha face
a uma progressiva integracdo, que exprimiu com clareza, sobretudo nos
seus acordaos sobre o Tratado de Maastricht e, ultimamente, sobre o Tra-
tado de Lisboa.

25
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[FONTE: Tribunal Constitucional Federal da Alemanha, 5/05/2020]
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“Choque de soberanias™? Os Tratados da Uniao
Europeia e as Constituicoes nacionais (17)

[FONTE: Tribunal Constitucional Federal da Alemanha, 5/05/2020]

Headnotes

to the Judgment of the Second Senate of 5 May 2020
-2 BVR 859/15 -
-2BvR 1651/15 -
- 2 BvR 2006/15 -
-2 BVvR 980/16 -

1. Where an ultra vires review or an identity review raises questions re-
garding the validity or the interpretation of a measure taken by institu-
tions, bodies, offices and agencies of the European Union, the Federal
Constitutional Court, in principle, bases its review on the understand-
ing and the assessment of such a measure as put forward by the
Court of Justice of the European Union.

2. The Court of Justice of the European Union exceeds its judicial man-
date, as determined by the functions conferred upon it in Article 19(1)
second sentence of the Treaty on European Union, where an interpre-
tation of the Treaties is not comprehensible and must thus be consid-
ered arbitrary from an objective perspective. If the Court of Justice of
the European Union crosses that limit, its decisions are no longer cov-
ered by Article 19(1) second sentence of the Treaty on European
Union in conjunction with the domestic Act of Approval; at least in re-
lation to Germany, these decisions lack the minimum of democratic le-
gitimation necessary under Article 23(1) second sentence in conjunc-

tion with Article 20(1) and (2) and Article 79(3) of the Basic Law. 57



“Choque de soberanias™? Os Tratados da Uniao
Europeia e as Constituicoes nacionais (18)

[FONTE: Tribunal Constitucional Federal da Alemanha, 5/05/2020]

3. Where fundamental interests of the Member States are affected, as is
generally the case when interpreting the competences conferred upon
the European Union as such and its democratically legitimated Euro-
pean integration agenda (Integrationsprogramm), judicial review may
not simply accept positions asserted by the European Central Bank
without closer scrutiny.

4. The combination of the broad discretion afforded the institution in
question together with the limited standard of review applied by the
Court of Justice of the European Union clearly fails to give sufficient
effect to the principle of conferral and paves the way for a continual
erosion of Member State competences.

5. For safeguarding the principle of democracy, it is imperative that the
bases for the division of competences in the European Union be re-
spected. The finality of the European integration agenda (/ntegra-
tionsprogramm) must not undermine the principle of conferral, one of
the fundamental principles of the European Union.

6. a) In the context of delimiting the competences between the European
Union and the Member States, the principle of proportionality and the
overall assessment and appraisal it entails are of great importance
with regard to the principles of democracy and the sovereignty of the
people. Disregarding these requirements potentially shifts the bases
for the division of competences in the European Union, undermining

the principle of conferral.
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“Choque de soberanias™? Os Tratados da Uniao
Europeia e as Constituicoes nacionais (19)

[FONTE: José Pedro Teixeira Fernandes / Publico 8/05/2020]

A revolta constitucional na
Alemanha contra a Uniao Europeia

Mas onde provavelmente a decisao do Tribunal
Constitucional aleméao vai deixar marcas mais
profundas € na construcao juridico-politica da Uniao
Europeia.

8 de Maio de 2020, 12:30

1. Nao é exagero afirmar que a 5 de Maio de 2020 rebentou uma “revolta
constitucional” na Alemanha contra a Uniao Europeia. O titulo do
comunicado de imprensa n.° 32/2020 do Tribunal Constitucional Federal
alemao nao podia ser mais claro: "As decisdes do Banco Central Europeu
(BCE) sobre o programa de compras de divida do sector publico
excederam as competéncias da UE".
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“Choque de soberanias™? Os Tratados da Uniao
Europeia e as Constituicoes nacionais (20)

[FONTE: José Pedro Teixeira Fernandes / Publico 8/05/2020]

3. Para além da politica de compra de divida publica pelo BCE, a faceta
talvez mais importante da referido acordao — e com provaveis
repercussodes futuras profundas na construgao juridico-politica europeia
— @ a que coloca a mais elevada e prestigiada instancia jurisdicional alema
(o Tribunal Constitucional) em rota de colisdo com a suprema instancia
jurisdicional europeia (o TJUE).

O Tribunal Constitucional Federal alemao foi inequivoco nas suas criticas
a decisao no ja referido caso de 11 de Dezembro de 2018, onde o TJUE
optou por dar cobertura juridica a actuagao do BCE. “A analise realizada
pelo TJUE sobre se as decisdes do BCE relativas ao PSPP (Public Sector

Purchase Programme), atendem ao principio da proporcionalidade nao é
compreensivel; nessa medida, o julgamento proferido foi ultra vires.”
Acrescentam ainda os juizes alemaes: “"Aplicado desta maneira, o principio
da proporcionalidade (artigo 52, n.° 1, segundo periodo, e artigo 5, n° 4

do TUE) nao pode cumprir a sua fungao correctiva com o objectivo de
salvaguardar as competéncias dos Estados-Membros, o que torna sem

sentido o principio da proporcionalidade”.
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“Choque de soberanias™? Os Tratados da Uniao
Europeia e as Constituicoes nacionais (21)

[FONTE: José Pedro Teixeira Fernandes / Publico 8/05/2020]

4. Ha relativamente poucos anos a jurista britanica Michelle Everson,
autora conjuntamente com Julia Eisner do livro The Making of the
European Constitution: Judges and Lawyers Beyond Constitutive Power
(Routledge, 2007), notava que a caracteristica mais curiosa do TJUE nao
era ser um tribunal politico — o que para ela até era uma evidéncia —, mas
como “tinha sido tdo bem-sucedido na prossecugao do seu programa
politico de integragdo da Europa, através da lei, sem atrair muita ateng¢ao
publica, ou mesmo especializada.”

Pois bem, os tempos mudaram. Agora a benevoléncia que a Unido
Europeia teve ao longo de varias décadas da parte dos 6rgaos
jurisdicionais nacionais — e dos juristas em geral, usualmente muito
compreensivos ou até entusiastas abertos do federalismo juridico que
impregnava os juizes do TJUE —, parece dar lugar a uma reacgao critica e
de forte contestagao. No caso da Alemanha, a revolta constitucional ndo
podia ser mais nitida como pode ver por este excerto: “A luz das
consideragdes acima mencionadas, o Tribunal Constitucional Federal ndo
estd vinculado a decisdo do TJUE, mas deve realizar sua prépria revisdao
para determinar se as decisdes do Eurosistema sobre a adogao e
implementagéo do PSPP permanecem dentro das competéncias que lhe
sao conferidas pela lei primaria da UE."
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“Choque de soberanias™? Os Tratados da Uniao
Europeia e as Constituicoes nacionais (22)

[FONTE: José Pedro Teixeira Fernandes / Publico 8/05/2020]

5. Para nao se gerarem equivocos de leitura, € importante notar que o
Tribunal Constitucional alemao nao p6s em causa o principio do primado,
ou da primazia, do Direito da Unido Europeia sobre o Direito dos Estados-
Membros (outra criagao jurisprudencial do TJUE nos anos 1960, imbuida
de federalismo juridico). Tal como é referido no seu acérdao de 5 de Maio,
“"Se um Estado-Membro pudesse prontamente invocar a sua autoridade
para decidir, através dos seus proprios tribunais, sobre a validade dos
actos da UE, isso poderia prejudicar a precedéncia da aplicagéo
concedida ao Direito da Uniao Europeia e comprometer a sua aplicagao
uniforme.”

Essa é uma afirmacao classica que se pode encontrar em qualquer
manual de Direito da Unido Europeia. So6 que o Tribunal Constitucional
acrescentou — e aqui esta o aspecto a reter pelas suas potenciais
consequéncias juridico-politicas, dentro e fora da Alemanha — a seguinte
consideracgao: “Contudo, se os Estados-Membros se abstivessem
completamente de realizar qualquer tipo de revisao ultra vires,
concederiam aos orgaos da UE autoridade exclusiva sobre os Tratados,
mesmo nos casos em que a Unido Europeia adopte uma interpretacao
legal que equivaleria essencialmente a uma emenda a um tratado ou a

uma expansao das suas competéncias”.
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A Poldnia em rota de colisao com a Uniao
Europeia (1) [FONTE: Unisio Europeia]
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A Poldonia em rota de colisdao com a Uniao

Euro pela (2) [FONTE: Governo da Polonia / Constituicio da Republica da Polonia
de 1997]

THE CONSTITUTION OF THE REPUBLIC OF POLAND
OF 2nd APRIL, 1997

As published in Dziennik Ustaw No. 78, item 483
Having regard for the existence and future of our Homeland,
Which recovered, in 1989, the possibility of a sovereign and democratic determination of its fate,
We, the Polish Nation - all citizens of the Republic,
Both those who believe in God as the source of truth, justice, good and beauty,
As well as those not sharing such faith but respecting those universal values as arising from other sources,
Equal in rights and obligations towards the common good - Poland,

Beholden to our ancestors for their labours, their struggle for independence achieved at great sacrifice, for our culture rooted in the Christian heritage of the Nation
and in universal human values,

Recalling the best traditions of the First and the Second Republic,
Obliged to bequeath to future generations all that is valuable from our over one thousand years' heritage,
Bound in community with our compatriots dispersed throughout the world,
Aware of the need for cooperation with all countries for the good of the Human Family,
Mindful of the bitter experiences of the times when fundamental freedoms and human rights were violated in our Homeland,
Desiring to guarantee the rights of the citizens for all time, and to ensure diligence and efficiency in the work of public bodies,
Recognizing our responsibility before God or our own consciences,

Hereby establish this Constitution of the Republic of Poland as the basic law for the State, based on respect for freedom and justice, cooperation between the public
powers, social dialogue as well as on the principle of subsidiarity in the strengthening the powers of citizens and their communities.

We call upon all those who will apply this Constitution for the good of the Third Republic to do so paying respect to the inherent dignity of the person, his or her right
to freedom, the obligation of solidarity with others, and respect for these principles as the unshakeable foundation of the Republic of Poland.
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A Poldonia em rota de colisdao com a Uniao

Euro pela (3) [FONTE: Governo da Polénia / Constituicio da Republica da Polonia
de 1997]

Chapter |
THE REPUBLIC

Article 1

The Republic of Poland shall be the common good of all its citizens.
Article 2

The Republic of Poland shall be a democratic state ruled by law and implementing the principles of social justice.
Article 3

The Republic of Poland shall be a unitary State.

Article 4

1. Supreme power in the Republic of Poland shall be vested in the Nation.

2. The Nation shall exercise such power directly or through their representatives.

Article 5

The Republic of Poland shall safeguard the independence and integrity of its territory and ensure the freedoms and rights of persons and citizens, the security of the
citizens, safeguard the national heritage and shall ensure the protection of the natural environment pursuant to the principles of sustainable development.

Article 6

1. The Republic of Poland shall provide conditions for the people's equal access to the products of culture which are the source of the Nation's identity,
continuity and development.

2. The Republic of Poland shall provide assistance to Poles living abroad to maintain their links with the national cultural heritage.

Article 7
The organs of public authority shall function on the basis of, and within the limits of, the law.

Article 8

1. The Constitution shall be the supreme law of the Republic of Poland.

2. The provisions of the Constitution shall apply directly, unless the Constitution provides otherwise.
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A Polonia em rota de colisao com a Uniao
Europeia (4) [FONTE: Euronews, 7/10/2021]

Bruxelas e Varsdvia de costas
voltadas

« Ultimas noticias: 07/10/2021 - 21:45

&L

Direitos de autor AFP

Bruxelas utilizara "todos os instrumentos" de que dispde para defender a
primazia do Direito Europeu posto em causa pelo Tribunal
Constitucional da Polénia, uma afirmagéo feita pelo Comissario Europeu
para a Justica.

O tribunal polaco decidiu, e apds o governo ter solicitado um parecer
sobre se a lei europeia se sobrepde a polaca, que "a UE ndo tem
competéncia para avaliar o sistema judicial polaco nem o seu
funcionamento".
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A Polonia em rota de colisao com a Uniao
Euro peia (5) [FONTE: Tribunal Constitucional da Polénia, 7/10/2021]

Assessment of the conformity to the
Polish Constitution of selected
provisions of the Treaty on

European Union K 3/21

Judgment Print
Ref. No. K 3/21

JUDGMENT
IN THE NAME OF THE REPUBLIC OF POLAND

Warsaw, 7 October 2021
The Constitutional Tribunal, composed of:

Julia Przytebska — Presiding Judge
Zbigniew Jedrzejewski

Mariusz Muszynski

Krystyna Pawtowicz

Stanistaw Piotrowicz

Justyn Piskorski

Piotr Pszczotkowski

Barttomiej Sochariski — Judge Rapporteur
Michat Warcinski

Rafat Wojciechowski

Jarostaw Wyrembak

Andrzej Zielonacki,
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A Polonia em rota de colisao com a Uniao
Euro peia (6) [FONTE: Tribunal Constitucional da Polénia, 7/10/2021]

1) Article 1, first and second paragraphs, in conjunction with Article 4(3) of
the Treaty on European Union (Journal of Laws — Dz. U. of 2004 No. 90,
item 864/30, as amended) — construed in the way that it enables and/or
compels a law-applying authority to refrain from applying the Polish
Constitution or requires the said authority to apply provisions of law in the
way that is inconsistent with the Constitution — to Article 2, Article 7,
Article 8(1) in conjunction with Article 8(2), Article 90(1) and Article 91(2)
as well as Article 178(1) of the Constitution of the Republic of Poland;

2) Article 19(1), second subparagraph, in conjunction with Article 4(3) of
the TEU - construed in the way that, for the purpose of ensuring the
effective legal protection, a law-applying authority is competent and/or
obliged to apply provisions in the way that is inconsistent with

the Constitution, including a provision which has, on the basis of a ruling
by the Constitutional Tribunal, ceased to have effect due to being
inconsistent with the Constitution — to Article 2, Article 7, Article 8(1) in
conjunction with Article 8(2) and Article 91(2), Article 90(1), Article 178(1)
as well as Article 190(1) of the Constitution of the Republic of Poland;
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A Polonia em rota de colisao com a Uniao
Europeia (7) [FONTE: Comissao Europeia, 7/10/2021]

Comissao Europeia - Declaracao

A Comissao Europeia reafirma a primazia do direito da UE
Bruxelas, 7 de outubro de 2021

A apresentacdo oral hoje feita da decisdo do Tribunal Constitucional da Poldnia levanta problemas
sérios no que diz respeito a primazia do direito da UE e a autoridade do Tribunal de Justica da Unido
Europeia.

A Comissdo mantém e reafirma os principios basilares da ordem juridica da Unido, nomeadamente
que:

e O direito da EU tem primazia sobre o direito nacional, incluindo as disposigdes constitucionais;

e Todas as decisdes do Tribunal de Justica Europeu sao vinculativas para todas as autoridades
dos Estados-Membros, incluindo os tribunais nacionais.

Iremos analisar em pormenor a decisdao do Tribunal Constitucional da Polénia, e tomaremos uma
decisdo sobre os proximos passos a dar. A Comissdo ndo hesitara em fazer uso dos poderes que lhe
sdo conferidos pelos Tratados para salvaguardar a uniformidade de aplicagao e a integridade do
direito da Unido.

A Unido Europeia é uma comunidade de valores e de direito, que deve ser mantida em todos os
Estados-Membros. Os direitos dos cidadaos europeus devem ser protegidos, independentemente do
lugar onde vivam na Unido Europeia.

A Comissdo Europeia tem por missao preservar o correto funcionamento da ordem juridica da Unido,
e continuara a assegura-lo.

STATEMENT/21/5142
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A Polonia em rota de colisao com a Uniao
Euro peia (8) [FONTE: EUR-Lex / Tratado de Lisboa - Declaracio 17]

12008E/AFI/DCL/17

Versao consolidada do Tratado sobre o Funcionamento da Unido Europeia - Declaragoes anexadas a Acta Final da
Conferéncia Intergovernamental que aprovou o Tratado de Lisboa assinado em 13 de Dezembro de 2007 - A.
DECLARACOES RELATIVAS A DISPOSICOES DOS TRATADOS - 17. Declaracéo sobre o primado do direito comunitario

Jornal Oficial n° 115 de 09/05/2008 p. 0344 - 0344

17. Declaragd@o sobre o primado do direito comunitario

A Conferéncia lembra que, em conformidade com a jurisprudéncia constante do Tribunal de Justica da Unido
Europeia, os Tratados e o direito adoptado pela Unido com base nos Tratados primam sobre o direito dos Estados-
Membros, nas condigOes estabelecidas pela referida jurisprudéncia.

Além disso, a Conferéncia decidiu anexar a presente Acta Final o parecer do Servigo Juridico do Conselho sobre o
primado do direito comunitario constante do documento 11197/07 (JUR 260):

"Parecer do Servigo Juridico do Conselho
de 22 de Junho de 2007

Decorre da jurisprudéncia do Tribunal de Justica que o primado do direito comunitario € um principio fundamental
desse mesmo direito. Segundo o Tribunal, este principio € inerente a natureza especifica da Comunidade Europeia.
Quando foi proferido o primeiro acordao desta jurisprudéncia constante (acorddo de 15 de Julho de 1964 no
processo 6/64, Costa contra ENEL [1], o Tratado ndo fazia referéncia ao primado. Assim continua a ser actualmente.
0O facto de o principio do primado ndo ser inscrito no futuro Tratado em nada prejudica a existéncia do principio nem
a actual jurisprudéncia do Tribunal de Justica.

[1] "Resulta (...) que ao direito emergente do Tratado, emanado de uma fonte auténoma, em virtude da sua natureza
originaria especifica, ndo pode ser oposto em juizo um texto interno, qualquer que seja, sem que perca a sua
natureza comunitaria e sem que sejam postos em causa os fundamentos juridicos da propria Comunidade.""
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A Polonia em rota de colisao com a Uniao
Europeia (9) [FONTE: Le Monde, 7/10/2021]

En Pologne, le tribunal
constitutionnel juge une partie des
traités européens incompatible avec
la Constitution

La plus haute juridiction du pays a ainsi affirmé la
primauté du droit polonais sur le droit européen.
L'Union européenne s'est dite préte a recourir « a
tous les outils » pour préserver celle du droit
européen.

N X

g NEE

Le tribunal constitutionnel polonais a Varsovie, en décembre 2017. CZAREK SOKOLOWSKI [ AP 41



A Polonia em rota de colisao com a Uniao
Europeia (1 O) [FONTE: Le Monde, 7/10/2021]

Le tribunal constitutionnel polonais a décidé, jeudi 7 octobre, que certains

articles des traités européens sont incompatibles avec sa Constitution
nationale et sapent la souveraineté du pays. « Des organes européens
agissent au-dela de leurs compétences », a ainsi déclaré la présidente du
tribunal, Julia Przylebska.

Cette décision est le dernier rebondissement d’'un long affrontement entre
la Pologne et I'Union européenne (UE) au sujet de réformes judiciaires
controversées introduites par le parti conservateur nationaliste au pouvoir
Droit et justice (PiS). Dans son arrét, M™€ Przylebska a énuméré plusieurs
articles du traité de I'UE qui, selon elle, sont incompatibles avec la loi
supréme polonaise, dénongant en outre « l'ingérence de la Cour de
justice de I'UE dans le systéme juridique polonais ».

Le porte-parole du gouvernement, Piotr Miller, a salué I'arrét du tribunal,
soulignant qu'il confirmait « /a primauté du droit constitutionnel sur les
autres sources de droit ». Ce dernier considére toutefois que cette
décision « n‘affecte pas les domaines dans lesquels I'UE a des
compétences déléguées dans les traités », tels que les régles de
concurrence, le commerce et la protection des consommateurs.
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A Polonia em rota de colisao com a Uniao
Europeia (1 1) [FONTE: Le Monde, 7/10/2021]

Primauté du droit polonais sur les lois
européennes

La plus haute instance juridique du pays, qui avait reporté sa décision
quatre fois d'affilée, affirme ainsi la primauté du droit polonais sur le droit
européen, se rapprochant d'un véritable « Polexit |égislatif », épouvantail
brandi de longue date par I'opposition démocrate. L'Union européenne
s'est rapidement dite « préoccupée » par la situation et a assuré qu'elle
« utilisera tous les outils » a sa disposition pour protéger la primauté du
droit européen, a réagi le commissaire Didier Reynders.

Ce responsable belge, précisant qu'il attendait encore d'examiner en

détail la décision, a souligné qu'elle « mettait en cause » les principes du
droit européen et du caractére contraignant des décisions de la justice
européenne, qui « sont au coeur de I’'Union ». « Nous allons utiliser tous
les outils a notre disposition pour faire en sorte que les principes
fondateurs de I'Union soient respectés », a-t-il déclaré lors d'une
conférence de presse a |'issue d'une réunion a Luxembourg des ministres
de la justice des Etats membres.
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A Polonia em rota de colisao com a Uniao
Europeia (1 2) [FONTE: Le Monde, 7/10/2021]

Le différend avec Bruxelles a porté en particulier sur un nouveau systéme
disciplinaire pour les juges qui, selon I'UE, menace gravement
I'indépendance du pouvoir judiciaire en Pologne. Mais il existe d'autres
pommes de discorde, notamment la nomination des juges et leur transfert
sans leur consentement dans différents tribunaux ou divisions d'un méme
tribunal. La Pologne a déclaré que les réformes étaient nécessaires pour
éradiquer la corruption au sein du systéme judiciaire et a ignoré une
ordonnance provisoire de la Cour de justice de I'Union européenne visant
a suspendre |'application de ce systéme disciplinaire.

« Il n'y aura pas de Polexit »

Ce conflit a fait craindre que la Pologne ne finisse par quitter I'Union
européenne, ce qui pourrait affecter la stabilité de cette communauté
d'Etats. Le mois dernier, Jaroslaw Kaczynski, le chef du PiS, a rejeté cette
idée, déclarant que la Pologne voulait seulement mettre fin a

I'« ingérence » de I'UE. « Il n’y aura pas de Polexit (...) Nous voyons sans
équivoque l'avenir de la Pologne dans I’'Union européenne », a déclaré
M. Kaczynski.

Les Polonais sont majoritairement enthousiastes a I'égard de I'Union
européenne, plus de 80 % d'entre eux soutenant I'appartenance a I'UE,
qui a accordé a leur pays des milliards d'euros de subventions et tout son

acquis, stimulant ainsi son développement depuis son adhésion en 2004. ”
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If there are US troops present on
Taiwan island, China will crush them
by force: Global Times editorial

By Global Times

Amphibious armored infantry fighting vehicles (IFV) attached to a brigade
under the PLA 72nd Group Army drive into the waters during an
amphibious training exercise focused on subjects of basic driving, landing
craft ferrying and assault wave formation, etc. on May 21,
2021.Photo:China Military
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China will immediately put the Anti-Secession Law into use, destroy and
expel US troops in Taiwan by military means, and at the same time realize
reunification by force.

The US stationing troops in the Taiwan island severely violates the
agreements signed when China and the US established their diplomatic
ties as well as all political documents between the two countries. It also
critically runs counter to international law and even US domestic law. It is
equivalent to a military invasion and occupation of the Taiwan Province of
China. It is an act of declaring war on the People's Republic of China.

We note that some people pointed out that Cornyn, a member of the US
Senate Select Committee on Intelligence, must have mistaken the size of
US military presence in the Taiwan island before the establishment of
diplomatic relations between China and the US for today's number.
According to Wikipedia, the number of US troops stationed on the island
of Taiwan gradually rose to 30,000 from 1968 to 1969. In an interview with
the Global Times, a Chinese scholar doubted that Cornyn's tweet was
possibly a deliberate act to try to test the Chinese mainland's reaction to
US military presence in Taiwan. It will be also unacceptable for us if that is

the case.
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Chinese jets menace Taiwan,
pressuring U.S. support of island's
defenses

China has sent record numbers of military jets to the skies near Taiwan in recent days. (Taiwan Ministry of
Defense/AP)

TAIPEI, Taiwan — Record numbers of Chinese air force fighter jets and
bombers conducting drills near Taiwan in recent days have escalated fears
that Beijing is willing to use military brinkmanship to express displeasure
with U.S. support of Taiwan, the self-governed island it claims as its own.

From Friday to Monday, as China celebrated the 72nd anniversary of the
founding of the People's Republic, the People’s Liberation Army sent 148
warplanes into Taiwan's air defense identification zone, shattering
previous daily records three times in a row, and requiring Taiwan to
scramble jets and issue warnings.
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On Monday alone, 56 aircraft, including 38 J-16 fighter jets and a dozen

H-6 bombers, made sorties into the Taiwan-monitored zone, starting early
in the morning, and finishing late at night. In some instances, their flight
paths passed Taiwan's southern tip and then moved north up the island'’s
east coast, before returning to base, according to data released by
Taiwan's Defense Ministry.

Defense analysts noted that the missions stopped short of Taiwan's
airspace and may primarily be a way for China to boost nationalism at
home while signaling resolve, but the dramatic scale of the sorties is itself
dangerous and piles pressure on Taiwan's air force, as well as U.S. efforts
to strengthen the island’s defenses.

“Simply put, it's flying a bunch of military aircraft around a country that
you threaten to invade,” said Gerald C. Brown, a defense analyst in
Washington who tracks Chinese air force sorties near Taiwan.

“This isn't something that will stir a major military response. It's gray-zone
warfare, where signaling is the biggest component, but there is also a lot
of wear and tear on Taiwan's air force."
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By flying around the southern tip of Taiwan to the southeast coast, the
Chinese air force is also demonstrating an ability to attack from the east,
requiring adjustments to the island's defenses, said Ling-Yu Lin, an
assistant professor of Asia-Pacific affairs at National Sun Yat-sen
University in Taiwan.

“Previously, it was just fighters, but now it is a mixture of fighters, bombers
and Y-8s with electronic interference equipment, as well as the KJ-500
early warning aircraft, which together make an attack team,” he said.

After a lull on Tuesday, when China sent only a single Y-8 transport
aircraft to near Taiwan airspace, analysts expect that Beijing may mount
another bout of large-scale drills to coincide with Taiwan's National Day
celebrations on Sunday.

Despite never ruling Taiwan, the Chinese Communist Party has claimed
the island since the Nationalist Kuomintang fled to Taiwan in 1949,
plunging the Chinese civil war into a stalemate. Beijing continues to
threaten Taiwan's democratically elected government with a military

takeover if it ever formally declares independence.
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U.S. Troops Have Been Deployed in
Taiwan for at Least a Year

Small presence of Americans secretly training local
forces marks concern over China'’s yearslong military
buildup and recent moves

By Oct.7 20219:40 amET

Potential Chinese aggression threatens Taiwan’s military installations, including this base in Taoyuan.

Photo: Walid Berrazeg/SOPA Images/Zuma Press

WASHINGTON—A U.S. special-operations unit and a contingent of
Marines have been secretly operating in Taiwan to train military forces
there, U.S. officials said, part of efforts to shore up the island’s defenses
as concern regarding potential Chinese aggression mounts.
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About two dozen members of U.S. special-operations and support troops
are conducting training for small units of Taiwan's ground forces, the
officials said. The U.S. Marines are working with local maritime forces on
small-boat training. The American forces have been operating in Taiwan
for at least a year, the officials said.

The U.S. special-operations deployment is a sign of concern within the
Pentagon over Taiwan's tactical capabilities in light of Beijing's yearslong
military buildup and recent threatening moves against the island.

Taiwan and U.S. officials have expressed alarm over nearly 150 flights near
Taiwan in the past week by Chinese military aircraft. The Chinese aircraft
have included J-16 jet fighters, H-6 strategic bombers and Y-8
submarine-spotting aircraft and have set a record for such sorties,
according to the Taiwan government.

The Chinese flights, while not entering the area Taiwan defines as its
airspace, have been a reminder of the Communist Party’s view of Taiwan
as a part of China. Beijing has vowed to take control of the island by force
if necessary. Top U.S. military officials testified earlier this year that Beijing
is likely to try to use force in its designs on Taiwan within the next six
years. Other officials have said China’s timeline could be sooner than that.
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